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The word "constitution" means a declaration of fundamental laws or principles for the government of a nation or state.! A 
constitution is the fundamental law by which all people of the state are governed; it is the basic charter of state governance.’ 
A state constitution receives its force from the express will of the people“ and is the embodiment of the will of the people 
regarding the limits on governmental power.° The legitimacy of any constitution is derived primarily from the consent of those 


agreeing to be bound by it.” 


Where a constitution asserts a certain right or lays down a certain principle of law or procedure, it speaks for the entire people 


as their supreme law.® Whatever the constitution prescribes, the general assembly, and every officer or citizen to whom the 
mandate is addressed, must do, and whatever it prohibits, the general assembly, and every officer and citizen, must refrain from 


doing.” The government has broad powers, but the means it uses to achieve its ends must be consistent with the letter and spirit 
of the constitution. !° A strong public desire to improve the public condition is not enough to warrant achieving the desire by a 
shorter cut than the constitutional way. ' The powers granted under the Constitution are not infinite; the power the Constitution 


grants, it also restrains. 2 Although a constitution may be either written (as in the case of the United States) or unwritten (as in 
the case of Great Britain), the word "constitution," as applied to the organization of our federal and state governments, always 


implies a written document which is understood to have been enacted by the direct action of the people. 1? A constitution is 
a fundamental document, which, in recognizing citizens' rights and establishing government, provides essential checks and 


balances whose complexity is to be neither undervalued nor disregarded. 14 
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Constitutional law, which deals with the interpretation and construction of constitutions and the application of this fundamental 


law to statutes and other public acts because of the American governmental system, occupies an extremely important position 


in the jurisprudence of this country, 15 Constitutional provisions gather meaning from the experience of the people, and courts 


should expect that modern society will mold and shape constitutional principles into new and useful forms. 
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A constitution differs from a statute in that a statute ordinarily provides some details of the subject of which it treats;! in contrast, 
a state constitution sets broad general principles, and its very purpose is to endure for a long time and to meet conditions neither 


contemplated nor foreseeable at the time of its adoption.” The constitution is the framework of the government containing the 
general principles upon which the government must function.> A state constitution receives its force from the express will of 
the people;* statutes, by contrast, are enactments and rules for the government of civil conduct, promulgated by the legislative 


authority of a state.” Instead of general principles, a statute provides details of the subject of the statute.° 


As an expression of the will of the people, a state constitution stands above legislative or judge-made law.’ Thus, because 
constitutions constitute the supreme law, they preempt contrary statutes or rules.® Accordingly, the people's constitutional 
standards must always prevail over the legislature's statutory standards, should the latter be lower.” Where a constitution speaks 
plainly on a particular matter, it must be given force and effect as the paramount law, !° and where a statute or other rule and a 


constitutional provision are in conflict, the constitutional provision must prevail. 1 





Observation: 
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There is authority that a constitution is but a higher form of statutory law, so that, for example, the state constitution is looked to 


where a court is searching for statutory law on a subject, and there is no relevant "statute" per se.!? In any event, both constitutional 
ive 


and statutory principles should be liberally construed to further the goal of allowing the people to express their wil 
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The term "constitution" implies an instrument of a permanent! and abiding nature.” However, a constitution is intended not 
merely to meet current conditions.° A constitution is intended to endure for ages to come, and must adapt itself to a future that 


can only be seen dimly, if at all;“ a constitution is an instrument of progress, intended to stand for a great length of time.° The 
United States Constitution is said to be a law for the rulers and the people, equally in war and in peace, and to cover with its 


shield of protection all classes of persons at all times and under all circumstances.° 


Although the permanent nature of a written constitution may at times seem to stand in the way of progress, its stability is 
intended to protect the people from frequent and violent fluctuations of public opinion’ since the State and Federal Constitutions 
are limitations on the power of the people as against the impulses of mere majorities.® However, a constitution is not so rigid 


that it always mandates the same outcome even when its principles operate on a new set of facts that were previously unknown.’ 


Because it is recognized that the framers of a constitution cannot anticipate conditions which may arise thereafter in the progress 
of the nation!” or establish all the law which from time to time may be necessary to conform to the changing conditions of a 


community, l constitutions traditionally do not deal in details but enunciate the general principles and general directions which 
are intended to apply to all new facts which may come into being and which may be brought within these general principles 


or directions. !? 


As a general proposition, the United States Constitution does not tolerate pretext that covers up unconstitutional motives. 13 
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The purpose of a constitution is to assign to the different departments their respective powers and duties and establish certain 
fixed first principles on which the government is founded.! The United States Constitution is a primer of fundamental principles 
for the conduct of a developing federal system rather than a manual of technical rules.” The purpose of the United States 


Constitution was to take government "off the backs" of the people.” Furthermore, the idea of the United States Constitution 
was to withdraw certain subjects from the vicissitudes of political controversy, to place them beyond the reach of majorities 


and officials, and to establish them as legal principles to be applied by the courts." Also, removing state trade barriers was a 
principal reason for the adoption of the United States Constitution.” The United States Constitution does not exist to guarantee 
efficiency; it exists to guarantee individual liberty.° Thus, one of the primary functions of a constitution is to protect the people 


against arbitrary actions by their own government’ or by the courts thereof.® 


The most important purpose of a state constitution is to furnish the basis for the government it establishes, that is, to prescribe 
the permanent framework of the system of government.” The purpose of a state's written constitution is to define and limit the 
powers of government and secure the rights of the people. 10 Tt is customary for constitutions to prescribe and limit the powers 
of the government! and thereby to operate as bulwarks of liberty for the protection of private rights. ! Public policy is the 
cornerstone and foundation of all constitutions. "° However, although public policy on a given subject may be determined by 


the constitution itself, 1 public policy considerations cannot override constitutional mandates. t3 
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The United States is a constitutional democracy. l The constitutional form of government as it exists in the United States is based 


on the fundamental conception of a supreme law, expressed in written form in the United States Constitution.” 


Constitutional government by the people represents the greatest and grandest struggles of humanity for its betterment and 


in its accomplishment marks the uttermost political accomplishment of the human race.’ The limitations imposed by the 
American system of constitutional law on the action of the governments, both state and national, are deemed to be essential 


to the preservation of public and private rights, notwithstanding the representative character of our political institutions.“ In 
the United States, the right of sovereignty is vested in the people’ and is exercised through the joint action of the federal and 


state governments.° 
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Although there can be no doubt that the United States Constitution is derived in many, if not most, respects from the British 


unwritten constitution, the English Declaration of Rights of 1689,! and the English common law,” those who pay great homage 
to the English common law and its constitutional system sometimes fail to recognize that the essential difference between the 
English and American Constitutions is not that the English Constitution is unwritten and the American Constitution is written 


but that the English system is founded on the concept of parliamentary supremacy,” whereas the American constitutional theory 
is founded on the concept that sovereignty itself resides with the people.* Where the people are sovereign, their conception of 


their constitution exists apart from and above any transient legislative enactments.” 


According to the theory of the English Constitution, absolute despotic power must reside somewhere in all governments, and in 
Britain, this power is entrusted to Parliament.° The power of the British Parliament is so transcendent that it cannot be confined 


either for causes or persons within any bounds.’ This principle of the omnipotence of Parliament, however, has not been applied 
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to legislative bodies in America.’ Thus, it is recognized that the Congress of the United States as a legislative body is not vested 


with judicial powers, as is the British Parliament.’ 


Observation: 


The right of the United States Senate to try all federal impeachment cases is nonetheless somewhat reminiscent of the judicial 


power of the English House of Lords. o 





In the United States, the Congress and all of its members, as well as the President of the United States, |! all state!? and federal 


officials, and all state and federal courts and judges!? are as bound by the United States Constitution as are ordinary citizens. 
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While statements of principles contained in the Declaration of Independence do not have the force of organic law! and therefore 
cannot be made the basis of any judicial decision as to the limits of rights and duties, yet it is always safe to read the letter 


of the United States Constitution in the spirit of the Declaration of Independence.” The courts have sometimes referred to the 


Declaration in determining constitutional questions.° 


On July 13, 1787—two years before the Constitution of the United States was adopted—Congress enacted the Northwest 


Ordinance.* Captioned "An Ordinance for the Government of the Territory of the United States Northwest of the River Ohio," 
this landmark legislation—which was to have a profoundly important effect on the subsequent development of both state and 


national law—was the fundamental instrument of government for an area covering more than a quarter-million square miles. 
The territory to which the ordinance applied included all of present-day Michigan, Indiana, Illinois, Wisconsin, and Ohio and 


part of Minnesota. The federal courts have generally held that the Ordinance was superseded by the adoption of the Constitution 


WESTLAW 


§ 7. Preconstitution national documents: Declaration of..., 16 Am. Jur. 2d... 


of the United States’ on the ground that the Constitution places all the states of the Union on an equal basis which would not 


be the case if the Ordinance continued to be in force after the adoption of the organic law.® Even after the adoption of the 
Constitution, however, some of the provisions of the Ordinance were continued in force by acts of Congress during the period 


of the territorial government of the Northwest Territory.” 


In both the federal courts and those of the states created out of the Northwest Territory, the doctrine that the Northwest Ordinance 
has been superseded by the state constitution when a new state has been admitted to the Union is adhered to, and no effect is 


given to that Ordinance except insofar as its principles may have been embodied in the state constitution. 1 


Following the Revolutionary War, the Articles of Confederation were drafted in 1777 and submitted by the Continental Congress 


1.1! 


to the state legislatures for approval, but they were not approved by all the states until 1781. Thus, the states had joined together 


under the Articles of Confederation. In that system, the states retained most of their sovereignty, like independent nations bound 


together only by treaties.!” The newly independent states did not favor a centralized executive authority, and the government 
ultimately created by the Articles of Confederation amounted to little more than a loose confederation of states that derived 
its authority from acceptance of the principles of the confederation by the state legislatures through ratification. The articles 


created a government with a single branch—a Congress with members appointed by the state legislatures. 1? The Articles of 


Confederation are no longer in effect, of course, having been superseded by the Constitution of the United States in 1789. i 
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1 Filan v. Martin, 38 Wash. App. 91, 684 P.2d 769 (Div. 3 1984). 

2 Gulf, C. & S.F. Ry. Co. v. Ellis, 165 U.S. 150, 17 S. Ct. 255, 41 L. Ed. 666 (1897); McKinster v. Sager, 
163 Ind. 671, 72 N.E. 854 (1904). 

3 Gulf, C. & S.F. Ry. Co. v. Ellis, 165 U.S. 150, 17 S. Ct. 255, 41 L. Ed. 666 (1897); American Federation of 
Labor v. Buck's Stove & Range Co., 33 App. D.C. 83, 32 L.R.A.N.S. 748, 1909 WL 21547 (App. D.C. 1909). 

4 State of Mich. v. U.S., 40 F.3d 817, 95 Ed. Law Rep. 846, 1994 FED App. 0374P (6th Cir. 1994). 

5 State of Mich. v. U.S., 40 F.3d 817, 95 Ed. Law Rep. 846, 1994 FED App. 0374P (6th Cir. 1994). 

6 State of Mich. v. U.S., 40 F.3d 817, 95 Ed. Law Rep. 846, 1994 FED App. 0374P (6th Cir. 1994). 

7 Chapin v. Fye, 179 U.S. 127, 21 S. Ct. 71, 45 L. Ed. 119 (1900). 

8 Sands v. Manistee River Imp. Co., 123 U.S. 288, 8 S. Ct. 113, 31 L. Ed. 149 (1887); Huse v. Glover, 119 
U.S. 543, 7 S. Ct. 313, 30 L. Ed. 487 (1886); Cardwell v. American River Bridge Co., 113 U.S. 205, 5 S. 
Ct. 423, 28 L. Ed. 959 (1885). 

9 Strader v. Graham, 51 U.S. 82, 10 How. 82, 13 L. Ed. 337, 1850 WL 6936 (1850). 

10 Hawkins v. Bleakly, 243 U.S. 210, 37S. Ct. 255, 61 L. Ed. 678 (1917) (Iowa); Sands v. Manistee River Imp. 
Co., 123 U.S. 288, 8 S. Ct. 113, 31 L. Ed. 149 (1887) (Michigan); Huse v. Glover, 119 U.S. 543, 7S. Ct. 313, 
30 L. Ed. 487 (1886) (Illinois); State ex rel. Donahey v. Edmondson, 89 Ohio St. 93, 105 N.E. 269 (1913). 

It Clinton, A Brief History of the Adoption of the United States Constitution, 75 Iowa L. Rev. 891 (May 1990). 

12 U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 115 S. Ct. 1842, 131 L. Ed. 2d 881 (1995). 

13 Clinton, A Brief History of the Adoption of the United States Constitution, 75 Iowa L. Rev. 891 (May 1990). 

14 Halajian v. D & B Towing, 209 Cal. App. 4th 1, 146 Cal. Rptr. 3d 646 (Sth Dist. 2012). 
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The several states were in existence as separate sovereignties under the Articles of Confederation! prior to the adoption of 
the Constitution of the United States.” The Constitution brought into being a nation and a closer union rather than a league of 
separate states.° The Constitution was framed upon the theory that the peoples of the several states must sink or swim together 


and that in the long run, prosperity and salvation are in union and not division.“ 


Although providing for the common defense is one of the purposes of the Federal Constitution,” the Constitution was also 
intended to protect the people of the United States against arbitrary action by their own government.° It was designed for the 


common and equal benefit of all the people of the United States,’ as well as to create a national economic union.® 


The principal features of the American system of government established by the United States Constitution include 


representative government,” dual government involving both state and federal aspects,” the securing of individual rights 
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and privileges through constitutional restrictions, |! and a separation of powers among the legislative, executive, and judicial 


branches of either government, as well as between the governments themselves. !? 


The Constitution of the United States was ordained and established not by the states in their sovereign capacities but, as the 
Preamble to the Constitution declares, by the people of the United States!’ and was adopted as their voluntary act for their own 
protection. 14 Tt was particularly intended to affect individuals rather than states. i 

The provisions of the United States Constitution must be given full force and effect throughout the Union! because it is the 
supreme law of the land. - Thus, the Federal Constitution is in reality a part of the constitution of every state and may be so 
regarded in determining the validity of legislative acts. 18 Te operates alike on all the states!” and the District of Columbia,” and, 
by statute, Congress has also extended specific provisions of the United States Constitution to Guam,”! the Virgin Islands,” 


and Puerto Rico.” 


Observation: 


The Commonwealth of Puerto Rico continues to be a political subdivision of the United States, and federal statutes using the term 


"territory" may still be applicable to it.” 
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Under the American system, each state was left free to establish a constitution for itself, and in that constitution to provide such 
limitations and restrictions on the powers of its particular government as its judgment might dictate.' A state constitution and 
the statutes of the state are to be taken together as making one body of law.” However, as an expression of the will of the people, 
a state constitution stands above legislative or judge-made law, inasmuch as the state's constitution is the supreme, paramount 


law of the state* and is second in that state only to the United States Constitution in importance and precedence.” 
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1 North Missouri R. Co. v. Maguire, 49 Mo. 490, 1872 WL 104 (1872), aff'd on other grounds, 87 U.S. 46, 
22 L. Ed. 287, 1873 WL 15878 (1873). 

2 Whitman v. National Bank of Oxford, 176 U.S. 559, 20 S. Ct. 477, 44 L. Ed. 587 (1900). 
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3 § 2. 
4 § 61. 
5 Dorgan v. Pima County, 131 Ariz. 491, 642 P.2d 488 (Ct. App. Div. 2 1982). 
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